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INTRODUCTION
Plant pest infestations regularly occur throughout the world. They
vary in intensity and can range from periodic outbreaks to the permanent presence of a pest in a region. Importers of agricultural products are justifiably concerned about the transportation of injurious
pests into their territories. Despite the continuous occurrence of infestations, however, international agricultural trade continues to
grow, even from countries that harbor some of the world's most destructive agricultural pests.
This trade is made possible as countries are able to take measures
to eliminate risks associated with importing products from areas
where pests are-or have been-present. For example, a country
may be able to eliminate risks by eradicating a pest outright. If eradication is not possible, authorities can limit the presence of a pest in
certain areas, regularly monitor the presence of the pests, and declare
other regions within their territories pest-free. Exporters can take
steps to kill any pests that may remain in exported products through
measures such as fumigation or cold treatments. In addition, officials
can inspect exported agricultural products to ensure that they carry
no harmful pests.
Such measures explain how Chile, even before the eradication of
the Mediterranean fruit fly ("Medfly") within its borders in 1995,
was able to become one of the world's major fruit exporters.' While
agricultural importers were aware of the Medfly problem in Chile,
they recognized that Chile had an excellent plant protection system
that was capable of keeping the threat of this plant pest under control. Consequently, despite the presence of the Medfly in some regions of Chile, the United States accepted the importation of fruit
from that country if certain conditions were met, such as if the fruit
were fumigated for the Medfly.' In 1997, the United States recog1. See CHILEAN MINISTRY OF AGRICULTURE,

CHILE:

A MEDFLY-FREE

COUNTRY 1, 4, 8 (1995) (explaining that the Chilean Ministry of Agriculture began
a project in 1980 called the "Suppression, Eradication and Exclusion of Fruit Fly in
Chile," seeking to exclude the Mediterranean fruit fly from the country and to
eradicate pests detected in Chile).
2. See 7 C.F.R. sec. 319.56(2m)-(2n) (1996).
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nized Chile as free of the Medfly and amended United States regulations accordingly
This Article examines a plant pest infestation that recently occurred in the United States. The detection of a Medfly in a trap near
Tampa, Florida, on May 28, 1997, resulted in a major eradication
program.4 State and federal officials were able to control successfully
the presence of the Medfly. Following eradication measures, officials
trapped the last Medfly associated with the outbreak on August 28,
1997, only three months after the first detection.! Once officials were
convinced that the Medfly was eradicated in the Tampa area, they
removed the last quarantine on the area affected by the infestation in
April 1998.6 Due to the success of the control program, the occurrence of the outbreak during a low production period, and the efforts
of state and federal officials to keep foreign governments informed
of the Medfly situation, the effect of the infestation on Florida's agricultural exports was minimal.
This Article begins with background information on the Medfly. It
then examines the aggressive response taken in Florida in 1997 to
eradicate this pest. Finally, the Article concludes with a discussion of
the policies that countries might adopt in response to future plant
pest outbreaks in light of the Agreement on the Application of Sanitary and Phytosanitary Measures ("SPS Agreement")' of the World
Trade Organization ("WTO").

3. See Importation of Fruits and Vegetables, 62 Fed. Reg. 50,231, 50,231
(1997) (to be codified at 7 C.F.R. pt. 319).
4. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Press Release: USDA Amends Mediterranean Fruit Fly Regulations (Apr. 22,
1997), available in <http://www.aphis.usda.gov/lpalpressJ1997106fhcmedfly.txt>
(reporting that in cooperation with the State of Florida, the Animal and Plant
Health Inspection Service activated an onsite emergency response team to conduct
trapping and treatment of infested areas).
5. See Mediterranean Fruit Fly; Removal of an Area From Quarantine, 62
Fed. Reg. 61,897, 61,897 (1997) (to be codified at 7 C.F.R. pt. 301).
6. See Mediterranean Fruit Fly; Removal of Quarantined Area, 63 Fed. Reg.
19,797, 19,797 (1998) (to be codified at 7 C.F.R. pt. 301).
7. Agreement on the Application of Sanitary and Phytosanitary Measures,
Apr. 15, 1994, Marrakesh Agreement Establishing the World Trade Organization,
Annex 1A, FINAL ACT EMBODYING THE RESULTS OF THE URUGUAY ROUND OF
MULTILATERAL TRADE NEGOTIATIONS 69 [hereinafter SPS Agreement].
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I. THE MEDITERRANEAN FRUIT FLY
The Mediterranean fruit fly (Ceratitis capitata) is one of the
world's most harmful agricultural pests.8 The Medfly is capable of
infesting approximately 250 different types of fruits, vegetables, and
nuts. 9 The Medfly's preferred hosts are fruits such as apples, apricots,
citrus, peaches, pears, and plums.' ° Medflies are capable of reducing
the crop yields of host commodities in an infested region by up to 50
percent.'
The Medfly life cycle begins when a female punctures the skin of
a ripe fruit and lays several eggs directly beneath the surface. 2 After
about two days, the eggs hatch into larvae, which feed on the fruit
pulp.' 3 This feeding causes the interior of the fruit to rot, and the fruit
subsequently falls to the ground.1 4 The larvae then emerge from the
rotted fruit and burrow into the soil where they become pupae.'- After metamorphosing from pupae to flies, Medflies emerge from the

8. See Declaration of Extraordinary Emergency Because of the Mediterranean
Fruit Fly, 62 Fed. Reg. 51,079, 51,079 (1997).
9. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Medfly Alert (visited Mar. 7, 1999) <http://wvw.doacs.state.fl.us/medfly/
agthreat.html> (stating that the Medfly infests more than 250 different plants that
are important for United States food producers, homeowners, and wildlife).
10. See Jerry Delsol & Holiday Matchett, Risky Business, The Invasion of the
Medfly (visited Mar. 7, 1999) <http://www.cfaitc.org/resource-materials/instructional-materials/pdf/cu405.pdf>.
11. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Press Release: USDA Adds Areas to Medfly Quarantine (Aug. 12, 1997), available
in <http://www.aphis.usda.gov/lpa/press/1997/08/medflyfl.txt> (reporting that with
a 21 to 28 day life cycle the Medfly is capable of significant crop destruction).
12. See Joseph L. Knapp, Institute of Food and Agricultural Sciences, The
MediterraneanFruitFly (visited Mar. 7, 1999) <http://hammock.ifas.ufl.edu> (observing that the adult female usually deposits from one to ten eggs in each puncture).
13. See Delsol & Matchett, supra note 10, at Mediterranean Fruit Fly Background hiformation.
14. See id.
15. See id.
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soil. 6 As adults, these flies are slightly smaller than the common
housefly.
It takes approximately one to two weeks for larvae to develop into
flies.' Depending upon the climate, the complete Medfly life cycle is
three weeks to three months.' A female Medfly can lay as many as
800 eggs during her lifetime. 0
The Medfly differs significantly from the common fruit fly
(Drosophilamelanogaster), which, in most cases, poses no threat to
plant health.2' The common fruit fly eats fruit only after it has begun
to rot.2 In contrast, the Medfly actually causes ripening fruit to rot.

II. DISTRIBUTION OF THE MEDFLY
The Medfly most likely originated on the northwest coast of Africa.2 From there, it spread to other regions of Africa and then to the
Iberian Peninsula.2 4 The Medfly eventually reached other parts of
Mediterranean Europe and regions of the Middle East.' From the
Iberian Peninsula, trading ships carrying fruit transported the Medfly
to South America, and eventually to Central America.2' The Medfly
later reached Hawaii and western Australia.27 This movement of infested fruit by humans is largely responsible for the wide presence of
the Medfly throughout the world. Today, the Medfly is endemic in

16. See id.
17. See id. at Glossary.
18. See id.
19. See Delsol & Matchett, supra note 10.
20. See Knapp, supra note 12 (describing the reproductive capabilities of the
Medfly).
21. See Delsol & Matchett, supra note 10, at Glossar.

22. See id.
23. See id. at MediterraneanFruit Fly BackgroundI!nbrmation.

24.
25.
26.
27.

See id.
See id.
See id.
See Delsol & Matchett, supra note 10.
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portions of the Americas, Africa, the Middle East, Europe, western
Australia, and Hawaii."
The illegal transport of fruit is the likely cause of the most recent
outbreaks of the Medfly. 9 As infested fruit is transported by humans,
Medfly outbreaks often occur in metropolitan areas where the majority of people live." As such, the initial finds in an infestation, at
least in the United States, are often in backyard trees on residential
properties, not in commercial orchards. In addition, the first detections of an outbreak commonly occur near airports or seaports as
passengers may unwittingly transport the Medfly in fruit acquired
abroad.31

III. THE MEDFLY ERADICATION PROGRAM IN
FLORIDA
On May 28, 1997, a Medfly was discovered near Tampa in Hillsborough County, Florida. 2 With an agricultural industry that generates cash receipts of almost $6 billion annually, Florida had a major
incentive to eradicate promptly the Medfly.33 The state's $1.5 billion

28. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric., The
Mediterranean Fruit Fly, Aphis Fact Sheet (visited Mar. 7, 1999) <http://
www.aphis.usda.gov/oa/pubs/fsmedfly.html> (describing the origin of the Medfly
in Africa and its subsequent spread throughout the Mediterranean region, Southern
Europe, the Middle East, western Australia, South and Central America, and Hawaii).
29. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric., How
Does the Medfly Invade Florida, Medfly Alert (visited Mar. 7, 1999)
<http://www.doacs.state.fl.us/medfly/invades.html> (arguing that open-air produce
stands have attracted illegal imports of exotic fruits that have not been treated to
prevent the spread of pests).
30. See James R. Carey, The Mediterranean Fruit Fly in California: Taking
Stock, 46 CAL. AGRIC., Jan.-Feb. 1992, at 1, 1.
31. See Ramsey Campbell, Lone Medfly in Lake Spurs Fear, ORLANDO
SENTINEL, Apr. 29, 1998 (visited Mar. 7, 1999) <http://www.orlandosentinel.conm
archives/index.htm> (stating that most outbreaks occur near ports where tourists
sometimes bring infested fruit).
32. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Press Release: USDA takes FinalAction to EradicateMedfly in Consultation with
State of Florida (Sept. 24, 1997), available in <http://www.aphis.usda.gov/
lpa/press/1 997/09/medflyed.txt>.
33. See Florida Dep't of Agric. and Consumer Serv., Medfly Alert: The Medfly
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annual citrus crop-much of which is exported-was perhaps most
at risk. ' The Medfly, if it were to become established in Florida,
could significantly
disrupt the export of citrus and other agricultural
35
products.
The United States Department of Agriculture ("USDA") and the
Florida Department of Agriculture immediately reacted to the detection of Medflies by implementing a major eradication program. Federal and state officials spent approximately $26 million to rid the
Tampa area of this pest:"
State and federal officials succeeded in containing the infestation
and in eventually eradicating the Medfly. Before this occurred, however, the Medfly had spread beyond Hillsborough County to four
other counties in the Tampa region." By late August 1997, some 748
Medflies had been trapped in Florida-the vast majority in Hillsborough County."
A. OUTLINE OF FLORIDA'S ERADICATION PROGRAM
Experience has demonstrated that it is possible to eradicate the
Medfly. 9 The USDA has successfully eradicated past outbreaks in
and its Threat to Florida Agriculture (visited Mar. 7, 1999) <http://doacs.
state.fl.us/medfly/agthreat.html> (pointing out that Florida agriculture generates
farm cash receipts of nearly S6 billion annually, of which citrus and vegetable
crops contribute more than 40 percent).
34. See id. (claiming that the Medfly is considered the greatest pest threat to
Florida's $1.5 billion annual citrus crop and also endangers numerous other economically significant crops, including tomatoes, peppers, and a variety of tropical
fruits grown throughout the state).
35. See id. (certifying that if there is a Medfly infestation Florida growers
would not be permitted to ship fresh fruits and vegetables to many foreign and domestic markets, which would have an adverse impact on the state's economy).
36. See Paul Power, Jr., Shades of Seasons Past Hatnt Citrus Grower, TAMPA
TRIB, Aug. 7, 1997 (on file with American University InternationalLaw Review).

37. See Mediterranean Fruit Fly; Removal of Quarantined Area, 63 Fed. Reg.
19,797, 19,797 (1998) (to be codified at 7 C.F.R. pt. 301).
38. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Weekly Report for the Week of August 25, 1997 (Sept. 3, 1997) (on file with
American UniversityInternationalLaw Review).
39. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Medfly Fact Sheet (visited Mar. 7, 1999) <http://vww.aphis.usda.govoa/pubsi
fsmedfly.html> (stating that the eradication of the Medfly is accomplished by ac-
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California, Texas, and Florida. In addition, the Medfly has been
eradicated in Chile and in several regions of Mexico.'
When the first signs of a Medfly outbreak were detected, officials
at the USDA and the Florida Department of Agriculture already had
at hand a basic eradication strategy based on past infestations. The
steps involved in this strategy required delineating the area in which
the Medfly was present, implementing a quarantine to prevent the
movement of potentially infested fruit from this area, and eradicating
the Medflies within the quarantine area through the application of the
pesticide malathion.4 2 After using the pesticide, the USDA and the
Florida Department of Agriculture broke the pest's reproductive cycle by releasing millions of sterile Medflies into the area. 43
1. Delineationof the Affected Area
The delineation of the area in which the Medfly was present was
accomplished without great difficulty. As of 1997, the USDA and the
Florida Department of Agriculture permanently maintained approximately 13,000 plant pest traps throughout the state to monitor the
presence of plant pests such as the Medfly.4 Special efforts were
made to place traps in metropolitan and suburban areas close to intion in three areas: survey, regulation, and control).
40. See id. (pointing out that State and Federal eradication programs in California, Florida, and Texas have prevented the Medfly from becoming established in
those states).
41. See Chilean Ministry of Agriculture, supra note 1, at 4 (certifying that in
December 1995 the Medfly was eradicated from the Arica Province and, consequently, Chile declared itself a Medfly-free country); see also Animal and Plant
Health Inspection Service, U.S. Dep't of Agric., supra note 38 (affirming that
Mexico has been free of the Medfly since 1982 except for outbreaks in the state of
Chiapas).
42. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Central Florida Medfly Eradication Effort (visited
Mar. 7,
1999)
<http://doacs.state.fl.us/medfly/tampa.htm> (stating that the objective of this strategy is to eradicate Medflies quickly so that a long-term eradication effort is not
necessary).
43. See Sean C. Ledig, Feds Claim Local Defeat of Medfly, TAMPA TRIB., Aug.
15, 1997 (on file with American University InternationalLaw Review).
44. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Sterile Medfly Release Program (visited Mar. 7. 1999) <http://www/flag.com/medfly/sterile/htm>.
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ternational airports and ocean ports as Medflies can be transported
from abroad in host materials carried by passengers.'; Officials detected the first Medfly of the Tampa outbreak in such a trap located
in a Kumquat tree in a residential yard.' Subsequent to this discovery, federal and state personnel placed an additional 15,000 traps in
an effort to map the borders of the infestation. Through detections
in such traps, officials were able to determine the boundaries of the
infested area.
2. Quarantine
To prevent the movement of infested host materials from the
Tampa region into unaffected areas, the USDA imposed a quarantine
on the region where the first Medfly was found. This quarantine restricted the movement of certain agricultural products from the area.
When more Medflies were discovered outside the original quarantine
region, the USDA added new quarantine areas."
Inspectors from the USDA randomly searched the luggage of passengers departing from airports and ocean ports to minimize the
45. See Florida Dep't of Agric. and Consumer Serv., Battling the ed/ly: Routine Steps to Monitor the Medfly (visited Mar. 7, 1999) <http://www.flag.com/medfly/routine.htm> (describing the Florida Department of Agriculture
trapping program).
46. See Florida Dep't of Agric. and Consumer Serv., Press Release: Mediterranean FruitFly Found in Tampa (Mar. 29, 1997) (on file with American University InternationalLaw Review). For each trapped Medfly, it is estimated that another 500 to 1000 remain free in the environment. Steve Newborn, Medfl' Facts,
TAMPA TRIB., June 30, 1997 (on file with American University InternationalLaw
Review).
47. Animal and Plant Health Inspection Service, U.S. Dep't of Agric., Medflv
Status Report (visited Mar. 7, 1999) <http://%v%,%v.fl-ag.com/marketir/
052997.htm>.
48. Mediterranean Fruit Fly; Addition to Quarantined Areas; Regulated Articles, 62 Fed. Reg. 33,537, 33,537 (1997) (to be codified in 7 C.F.R. pt. 301) (restricting the interstate movement of regulated articles from quarantined areas).
49. See Mediterranean Fruit Fly; Additions to Quarantined Areas, 62 Fed. Reg.
36,976, 36,976 (1997) (to be codified in 7 C.F.R. pt. 301) (expanding quarantine
area); Mediterranean Fruit Fly; Additions to the Quarantined Areas, 62 Fed. Reg.
43,269, 43,269 (1997) (to be codified in 7 C.F.R. pt. 301) (adding Orange County,
Florida, to list of quarantined areas); Mediterranean Fruit Fly; Additions to Quarantined Areas and Treatments, 62 Fed. Reg. 47,553, 47,553 (1997) (to be codified
in 7 C.F.R. pt. 301).
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likelihood of infested fruit leaving the quarantine area."' By June 30,
officials had confiscated over two thousand pounds of host materials
at the Tampa International Airport.'
Steps were also taken to prevent the spread of the Medfly through
sales by fruit and vegetable vendors. Federal and state officials required all host products sold within the regulated area to be grown
and packed in Medfly free regions. 2 Medfly eradication officials also
required fruit stand operators to sign compliance agreements mandating that vendors keep all produce covered to prevent further infestation. These agreements reduced the possibility of the transport
of infested produce outside of the quarantine area. 3 Officials could
confiscate
products from any vendors found in violation of these
54
rules.
3. PesticideApplication
According to Florida officials, the most effective means of eradicating the Medfly is through the repeated application of the pesticide
malathion over an infested area, followed by the release of sterile
Medflies." The aerial application of the pesticide malathion in the
Tampa area began in early June, shortly after the initial Medfly detections. 6 The malathion was mixed with a bait composed partly of
corn syrup, which attracted the Medflies to the insecticide. The
50. See Florida Dep't of Agric. and Consumer Serv., supra note 45 (describing
monitoring system to detect exotic pests).
51. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Rules

and Regulations Governing Movement of Fruit (visited Mar. 15, 1999)
<http://www.fl-ag.com/medfly/fruitreg.htm> (noting that inspectors seize fresh
fruits and vegetables in order to prevent the spread of Medflies).
52. See id.
53. Seeid.

54. See id. (noting the penalties for non-compliance).
55. See Florida Dep't of Agric. and Consumer Serv., Press Release: More
Medflies Found in Tampa (May 30, 1997), available in <http://www.flag.com/marketin/053097.htm>.
56. See Florida Dep't of Agric. and Consumer Serv., Press Release: Aerial
Treatments Set to Combat Medfly in Tampa Area (June 7, 1997), available in

<http://www.fl-ag.com/marketin/060497a.htm>.
57. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Gen-

eral Description of Malathion (visited

Mar.

7,

1999)

<http://www.fl-
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pests then ingested the malathion and died.5 ' Officials released this
malathion-treated bait in infested areas at seven-day intervals. ' The
applications were scheduled to last for thirty days, the approximate
life cycle of Medflies in Florida's climate." '
Malathion is a common household and garden insecticide that
public health officials generally agree poses no significant health
risks to humans.6' It has been used for decades for mosquito abatement at higher doses than those used for eradicating Medflies. "
While malathion is effective in combating Medflies, its use is also
controversial. Few people welcome having pesticides air-dropped on
their neighborhoods. To further complicate matters, the Florida outbreak occurred in a metropolitan area-as is common in many Medfly infestations in the United States.6' The majority of urban dwellers
in Florida were not directly threatened economically by the Medfly,
and thus were particularly displeased by the possible exposure to the
aerial spraying and the unknown potential health risks posed by it.

ag.com/medfly/general.htm> (describing the pesticide used to kill Medflies);
Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: The Medfly,
Malathion and You (visited Mar. 7, 1999) <http:II/w\%,v.fl-aglmedfly/general.htm>.
58. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Central Florida Eradication Effort (visited Mar. 7, 1999) <http:J/www.flag.com/medfly/tampa.htm> (discussing eradication efforts and the application of
pesticides).
59. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Medflies in Florida (visited Aug. 8, 1997) <http://www.aphis.usda.gov/oa/flmedfly.html> (on file with American University InternationalLaw Review).
60. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Medflies in Florida (visited Mar. 7, 1999) <http:%wv.aphis.usda.gov/
oa/flmedfly.html>; Knapp, supra note 12 (discussing the life span of Medflies).
61. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: The
Health Effects of Malathion (visited Mar. 8, 1999) <http://wwvw.flag.com/medfly/fdhrepor.htm>.
62. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly:
Malathion Safety in California, March 1990 Report (visited Mar. 23, 1997)
<http://wwv.fl-ag.comtmedfly/calif.htm> (discussing the safety of the malathion
bait application program).
63. See James R. Carey, The MediterraneanFruit Fly in California: Taking
Stock, 46 CAL. AGRIC., Jan.-Feb. 1992, at 1, 1 (analyzing the threat to California
agriculture posed by Medflies originating in urban areas).
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In an effort to allay the concerns of citizens, officials went to great
lengths to notify the public of the safety of the pesticide application.
State and federal officials warned that if efforts to eradicate the pest
failed, more pesticides, and possibly even stronger ones, might be
used in the future to control the Medfly. The officials also informed
the public of the negative effects of a permanently established Medfly population on the state's economy.61
4. Release of Sterile Medflies
Due to opposition to the use of pesticides, the public was more receptive to the next step taken to eradicate the Medfly, the release of
sterile Medflies in the infested area. The sterile Medflies mate with
fertile Medflies, no offspring are produced, and the Medflies eventually die off.66 The repeated applications of malathion preceding this
action reduces the number of Medflies to a level at which the use of
sterile Medflies is effective.67
Since 1977, in what is known as the Moscamed Program, the governments of Guatemala, Mexico, and the United States have worked
together to eradicate the Medfly in southern Mexico and Guatemala
and to stem its possible migration northward. 68 The Moscamed Program operates facilities for producing sterile Medflies in regions in
Guatemala and Mexico where the Medfly is already present. 9 At

64. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly:
Questions & Answers About Malathion (visited Mar. 7, 1999) <http://www.flag.com/medfly/epa.htm> (answering inquiries regarding malathion).
65. See, e.g., Florida Dep't of Agric. and Consumer Serv., Battling the Medfly:
The Medfly and its Threat to Florida Agriculture (visited Mar. 7, 1999)
<http://www.fl-ag.com/medfly/agthreat.htm> (noting that the Medfly is one of the
world's most destructive fruit pests).
66. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Medfly Fact Sheet (visited Mar. 7, 1999) <http://www.aphis.usda.gov/
oa/medflyfs.html>.
67. See Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Sterile Medfly Release Program (visited Aug. 8, 1997) <http://www.flag.com/medfly/sterile.htm> (describing the method to reduce the wild fly population to less than that of the sterile fly population).
68. See Animal and Plant Health Inspection Service, supra note 66.
69. Florida Dep't of Agric. and Consumer Serv., Battling the Medfly: Sterile
Medfly Release Program (visited Mar. 7,
1999)
<http://www.fl-
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these facilities, Medflies are sterilized through irradiation.
" The
USDA also operates a facility for sterilizing Medflies in Hawaii."
Florida obtained sterile Medflies through the Moscamed Program's
Guatemala facility.7 2
Florida released its first batch of sterile Medflies on July 25." By
the time officials discovered the last Medfly associated with the outbreak in August 1997, they had released approximately 435 million
sterile Medflies. 74
B. MEDFLY OUTBREAK OF 1997 DECLARED ERADICATED
On April 22, 1998, some seven months after the last detection of a
Medfly in the Tampa area, the USDA declared that the 1997 Medfly
outbreak had been eradicated.7 5 Since that time, officials have not
detected Medflies in the Tampa region. 71

ag.com/medfly/sterile.htm> (discussing the United States Department of Agriculture's facilities that sterilize Medflies).
70. See Florida Dep't of Agric. and Consumer Serv., Battling tile Medfly: Sterile Medfly Release Program, supra note 67 (explaining the process of sterilizing
Medflies with gamma rays).
71. See Florida Dep't of Agric. and Consumer Serv., Battling the Med/ly: General Description of Malathion (visited Aug. 8, 1997) <http://www.flag.com/medfly/general.htm> (noting that sterile Medflies are only produced outside of the continental United States).
72. See Florida Dep't of Agric. and Consumer Serv., Battling tile Medfl: Sterile Medfly Release Program, supra note 67 (discussing the sterile insect release
program).
73. See Florida Dep't of Agric. and Consumer Senr., Press Release: Sterile
Medflies Released (July 25, 1997), available in <http://\wwwv.fl-ag.comtmarketin/
072597.htm> (describing release of sterile male medflies).
74. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
Weekly Report for the Week of August 25, 1997 (Sept. 3, 1997) (on file with
American University IlternationalLaw Review).
75. Mediterranean Fruit Fly; Removal of Quarantined Area, 63 Fed. Reg.
19,797, 19,797 (1998) (to be codified at 7 C.F.R pt. 301) (amending the regulations to remove Hillsborough County, Florida, from the list of quarantined areas).
76. See Telephone Interview with Michael B. Stefan, Operations Officer, Domestic and Emergency Programs, Animal and Plant Health Inspection Service,
U.S. Dep't of Agric. (Jan. 26, 1999).
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C. SOURCE OF MEDFLY NOT DETERMINED

Federal and state officials went to great lengths to attempt to find
the source of the 1997 infestation. Such efforts included conducting
door-to-door surveys in areas in which the Medfly had been found.
In such surveys, officials asked residents if they had traveled outside
of the United States or had entertained visitors from abroad during
the previous six months." Scientists also conducted genetic analyses
on trapped Medflies to determine if they were related to certain SMed71
flies in other parts of the world, but these tests were inconclusive. In
the end, officials were unable to ascertain the source of the Medflies
responsible for the 1997 outbreak.

IV. MEDFLY INFESTATION OF 1998
The year of 1997 marked neither the first nor the last occurrence
of a Medfly infestation in Florida.79 On April 17, 1998, during the
same week that the 1997 outbreak was declared eradicated-the last
Medfly had been trapped in August 1997-the USDA issued a quarantine in the Miami area in response to Medfly detections. 0 By
August 1998, officials had quarantined sections of four other Florida
counties for the Medfly.8" The USDA was unable to determine
77. Jan Hollingsworth, Law Gives Fly Fighters Big Stick, TAMPA TRIB.,
19, 1997, (visited Mar. 7,1999) <www.tampatrib.com/news/fly I 101 t.htm>.

June

78. Genetic analyses ruled out Central America and Hawaii as sources for the
Medfly. These tests indicated that the original Medflies might have come from
western Australia, Andean South America, or the Mediterranean region. Telephone
interview with Michael B. Stefan, Operations Officer, Domestic and Emergency
Programs, Animal and Plant Health Inspection Service, U.S. Dep't of Agric. (Feb.
4, 1999).
79. Prior to the 1997 infestation, the Medfly had been eradicated nine times in
Florida, including two major outbreaks. See Notice of Emergency Rule: Mediterranean Fruit Fly Rule and Quarantine,Fla. Rule Number 5BER97-2 (1997) (on
file with American University InternationalLaw Review)
80. See Mediterranean Fruit Fly; Addition to Quarantined Areas, 63 Fed. Reg.
20,053, 20,053 (1998) (to be codified at 7 C.F.R. pt. 301) (explaining that it was
necessary to add a portion of Dade County, Florida, to the list of quarantined areas).
81. See Mediterranean Fruit Fly; Removal of Quarantined Areas, 63 Fed. Reg.
54,037 (1998) (to be codified in 7 C.F.R. pt. 301) (noting that portions of Highlands, Lake, Manatee, and Marion counties were quarantined in addition to areas
of Dade County).
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whether these outbreaks, which occurred in a different part of the
state than Tampa, were related to the Tampa infestation or were the
result of a new infestation. 2 Genetic analyses indicated that Medflies
originating in Argentina caused at least one outbreak." Following the
same program used in Tampa to eradicate the Medfly, i.e., malathion
applications followed by releases of sterile Medflies, 4 federal and
state officials successfully eradicated these 1998 outbreaks and lifted
the last quarantine associated with them in October 1998.'5

V. THE 1997 MEDFLY OUTBREAK AND
FLORIDA'S AGRICULTURAL EXPORTS
The impact of the 1997 Medfly infestation on Florida's agricultural exports was minimal. Although Barbados banned the importation of fruit from Florida,86 none of Florida's major export destinations took this measure. Taiwan prohibited imports of fruits and
vegetables from the counties under quarantine and from areas within
20 kilometers of these counties. 7 Grenada, a smaller trading partner,
established strict inspection standards for Florida fruit."M

82. See Telephone Interview with Michael B. Stefan, Operations Officer, Domestic and Emergency Programs, Animal and Plant Health Inspection Service,
U.S. Dep't of Agric. (Jan. 15, 1999).
83. See Ground Attack Against Medflies Resumes, APHIS News Alert, Apr. 13,
1998 (on file with American University InternationalLaw Review) (stating that
DNA tests performed on two Medflies indicate that they came from Argentina).
84. See Telephone Interview with Michael B. Stefan, Operations Officer, Domestic and Emergency Programs, Animal and Plant Health Inspection Service,
U.S. Dep't of Agric. (Jan. 26, 1999).
85. See Mediterranean Fruit Fly; Removal of Quarantined Areas, 63 Fed. Reg.
54,037 (1998) (to be codified at 7 C.F.R. pt. 301) (noting that quarantines have
been lifted in Highlands and Manatee counties).
86. See Paul Power, Jr. & Margaret Talev, Afe4fly is Harming Citrus Trade,
TAMPA TRIB., July 9, 1997 (on file with American University International Law
Review).
87. See Animal and Plant Health Inspection Service, U.S. Dep't of Agric.,
PhytosanitaryNotes, Special Note-Country': Taiwan; Conumoditv: Hosts of MediterraneanFruit Fly fiom Florida,Jan. 6, 1998 (on file with American University
InternationalLaw Review).
88. See Power & Talev, supra note 86.
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The infestation's negligible effect on agricultural trade can largely
be attributed to the outbreak occurring during a period of low production. While the harvest season for most of Florida's crops commences in the fall, the Medfly infestation began in late spring, and
the last Medfly detection occurred in August. Therefore, Florida exported few fruits and vegetables during the infestation period.89 Some
importers of Florida's agricultural products, including the European
Union, were not greatly concerned with the Medfly outbreak as this
pest was already found within their borders."
Federal and state officials' efforts in keeping foreign governments
informed of the Medfly situation also minimized the impact of the
Medfly outbreak on Florida's exports. Officials of the USDA and the
Florida Department of Agriculture were open about the outbreak
since it was first detected, and they kept importers abreast of developments in their efforts to eradicate the Medfly. 9' Federal and state
officials also arranged visits to the impacted areas for foreign officials to permit them to monitor the situation in Florida directly.92
However, delegations from importing countries commonly visit the
state to observe Florida's agricultural practices even during years
when no infestations occur.93
In addition, foreign governments were probably aware of past successful eradications of the Medfly in the United States, and were thus
likely satisfied with the adequacy of the steps taken in Florida to
control and eradicate this pest.

89. See Paul Power, Jr., Medfly Spray Buffer Debated, TAMPA TRIB., July 1I,

1997 (on file with American University InternationalLaw Review).
90. See Telephone Interview with John Thaw, Animal and Plant Health Inspection Service, U.S. Dep't of Agric., (Feb. 2, 1999).
91. See Power & Talev, supra note 86; see also Telephone Interview with
Robert Spaide, Animal and Plant Health Inspection Service, U.S. Dep't of Agric.
(Aug. 25, 1997).

92. See Power & Talev, supra note 86 (indicating that Mexican and Japanese
officials scheduled visits to Florida); see also Animal and Plant Health Inspection
Service, U.S. Dep't of Agric., Weekly Reportfor the Week of Sept. 22, 1997, Citrus
to China (Oct. 1, 1997) (on file with American University InternationalLaw Review) (noting that a bilateral meeting with China is tentatively scheduled to include
a tour of the Medfly region in Florida).
93. See Telephone Interview with Paula Henstridge, Animal and Plant Health
Inspection Service, U.S. Dep't of Agric., (Aug. 25, 1997).
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VI. PLANT PEST INFESTATIONS AND WTO

OBLIGATIONS
The USDA and foreign government officials worked together
during the 1997 Medfly infestation in Florida to resolve any differences that might have arisen from the outbreak. The success of these
bilateral discussions, as well as the occurrence of the outbreak during
a low production period, obviated the need for parties to resort to
significant trade restrictions or challenges to such restrictions under
the SPS Agreement of the WTO.
Nevertheless, it may be useful to examine the multilateral rules regarding a nation's rights and obligations to trading partners experiencing plant pest infestations.
A. BASIC RIGHTS AND OBLIGATIONS
First, it is important to note that under Article 2 of the SPS
Agreement countries maintain their rights to implement SPS measures to protect plant health within their territories." Any such measures, however, must be based upon science and may not operate as
disguised trade barriers. 95
Therefore, under certain circumstances, a government can justifiably restrict trade with a country in which a pest infestation occurs.
The government imposing trade restricting measures, however, must
base such restrictions upon "good science," and these measures must
be necessary to protect plant health." If the country with the pest
problem succeeds in eradicating the pest or is able to take steps to
eliminate risks, such as fumigating products before export, then restrictions on imports of its products are scientifically unfounded and
could, if applied to a WTO Member, be in contravention of the SPS
Agreement7

94. See SPS Agreement, supra note 7, art. 2.3 (noting that SPS measures
should not be applied in ways that would form disguised restrictions on international trade).
95. See id. art. 2.2.
96. See id. (stating that SPS measures must be applied only to the extent necessary to protect plant health, as well as human and animal health, and must be based
on scientific principles).
97. See id.

1124

AM. U. INT' L. REV.

[14:1107

Whether a pest is endemic in an importing country might limit the
options of that country in reacting to an infestation abroad. According to Article 2 of the SPS Agreement, a country's SPS measures
may not "unjustifiably discriminate between Members where identical or similar conditions prevail" in each Member's territory.98 For
example, if a pest such as the Medfly is permanently present in a
country, that country might be in violation of its WTO obligations if
it imposes a complete ban on the importation of possible host materials from another Member state in which the Medfly is also endemic.
Countries are encouraged in Article 3 to base their SPS standards
on international norms if any exist.99 In the case of the Medfly, such
international standards would most likely be established by the International Plant Protection Convention." Members of the WTO are
permitted, however, to maintain higher standards than international
norms if such standards are scientifically justified and are based upon
0
risk assessments as described in Article 5.1
O
B. RISK ASSESSMENTS

Article 5 of the SPS Agreement provides rules that Members of
the WTO must follow when conducting risk assessments. For example, during or following a pest infestation, a Member must take into
consideration inspection methods, pest-free areas, quarantines, and
other treatments in assessing the risks of importing from another
country. 2 Such measures can reduce or eliminate the risks of im-

98. See id. art. 2.3.
99. See id. art. 3.1.
100. See SPS Agreement, supra note 7, at Annex A.3(c) (stating that international standards for plant health are developed under the auspices of the Secretariat
of the International Plant Protection Convention). See generally, Terence P. Stewart & David S. Johanson, The SPS Agreement of the World Trade Organization
and International Organizations: the Roles of the Codex Alimentarius Commission, the InternationalPlantProtectionConvention, and the InternationalOffice of
Epizootics, 26 SYRACUSE J. INT'L L. & CoM. 27 (1998) (explaining the functioning
of the International Plant Protection Convention and its changing role).
101. See SPS Agreement, supra note 7, art. 3.3 (recognizing that Members may
introduce or maintain SPS standards that are higher than the international norm if
there is scientific justification).
102. See id. art. 5.2 (stating the factors that Members must take into account in
their assessment of risks).
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porting from another country where a pest is present. In addition,
when determining acceptable levels of risk, countries should minimize the negative effects that their chosen policies might have on
trade, and SPS measures should not restrict trade more than is necessary to accomplish a desired level of protection.'""
For example, if an intensive inspection program of host products
from an infested area combined with a cold treatment to kill pests
provides the same level of protection as would a ban on the importation of all such products from an infested area, a government would
likely be obligated to choose the former option to conform with the
SPS Agreement's rules.
C. PEST-FREE ZONES
Article 6 of the SPS Agreement states that WTO Members must
adapt their measures to the appropriate regions of a country. In assessing the SPS situation in a region, Members must consider "the
existence of eradication or control programmes" to control pests." In
particular, Members should recognize the pest-free zones of their
trading partners."' Annex A of the SPS Agreement states that, in
some cases, pest-free regions may even be surrounded by areas that
have pests but are "subject to regional control measures.. ' A country claiming to have pest-free zones must be willing and able to
prove that a certain pest is indeed not present in such zones.i"'7
D. CONTROL, INSPECTION, AND APPROVAL PROCEDURES

Control, inspection, and approval procedures can greatly reduce
the possibility that products imported from infested areas will be
transported into new regions. Annex C of the SPS Agreement sets
103. See id. arts. 5.4, 5.6.
104. See id. art. 6.1 (emphasizing that Members must ensure that their SPS
measures are adapted to the SPS characteristics of an area).

105. See id. art. 6.2 (noting that Members should recognize the concepts of pestfree areas).

106. See SPS Agreement, supra note 7, at Annex A.6 (discussing regional control measures, such as the establishment of protection, surveillance and buffer
zones).
107. See id. art. 6.3 (explaining that these Members must provide the necessary
evidence to demonstrate that the area is pest-free).
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guidelines for such measures, including the requirement that these
procedures be reasonable and necessary. '
Control, inspection, and approval procedures must not discriminate against imports. Such measures must be conducted in no less a
"favourable manner for imported products than for like domestic
products."'0 9 Any fees imposed for such procedures must not be
higher than for those procedures used for similar domestic products."°

CONCLUSION
The international trade of agricultural products has grown substantially in recent years despite the regular occurrence of pest infestations in various parts of the world. This trade has been possible
as countries are able to eradicate pests or adopt measures that eliminate or greatly reduce the chance that plant pests will be introduced
into new areas.
The 1997 Medfly outbreak in Florida demonstrated that pest infestations do not necessarily result in disruptions of international
trade. Officials of the USDA and the Florida Department of Agriculture reacted immediately to the first Medfly detections by implementing a major eradication program. This eradication program was
ultimately successful.
The impact of the outbreak on Florida's agricultural exports was
negligible. This outcome resulted from the success of the Medfly
control and eradication program, the efforts of federal and state officials to keep foreign governments informed of the Medfly situation,
and the occurrence of the outbreak during a low production period.
Due to the success of bilateral discussions, it was unnecessary for
the United States and other countries during the 1997 Florida outbreak to discuss their respective obligations under the SPS Agreement of the WTO. Nevertheless, the SPS Agreement creates rules for
countries to follow during pest infestations, and countries should be
108. See id. at Annex C.l(e) (stating that any requirements for control, inspec-

tion, and approval are confined to what is reasonable and necessary).
109. See id. at Annex C.1(a) (noting that these procedures must be undertaken
and completed without undue delay).
110. See id. at Annex C. 1(f).
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aware of these obligations. During and following future infestations,
the SPS Agreement could provide guidelines that will permit the
continued trade of agricultural products while providing safeguards
to ensure that plant pests will not spread to new regions.

